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Brokerage in Jurisprudence and Law (29)

D) Laws

Islamic Republic of Iran Constitution
Stock Exchange Law

Insurance Law

Trade Law

Brokers Act

Civil Code

(1) Article 338 of the Trade Law

(2) Article 6 of the Trade Law: “Every broker except for minor businessmen may
have the following books by virtue of the ministry’s code: 1) journal, 2) general
ledger, 3) the inventory, and 4) copybook.

(3) A legal action is any action that is taken deliberately and has legal effects.
Examples are selling, renting, marrying, divorcing, and such. A material action,
on the other hand, does not call for determination and intention. Examples are
the loss of another person’s properties, operating, and the development of
building drawings.

(4) Article 1 of the Trade Law
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(28) Brokerage in Jurisprudence and Law

e Shahid Thani, Zeyn-ol Abedin ibn Ali Jabai Ameli (1410AH). Al-Rowzah al-
Bahieh fi Sharh al-Lameh al-Dameshgieh (Al-Mahshieh-Kalantar). (10
volumes), 1% edition, Qom, Davari Bookstore

e Sheikh Horr Ameli, Muhammad ibn Hassan (1409AH). Tafsil Vasel al-Shi’e
ela Tahsil Masa’el Al-Shariah. (three volumes), 1% edition, Qom, Al al-Bayt
Institute

e Sheikh Tousi, Muhammad ibn Hassan (1387AH). Al-Mabsoot fi Figh al-
Imamiyya. (8 volumes). 3" edition, Tehran, Al-Maktab al-Mortazawi al-
Ehya, Al-Athar al-Jafarieh

e Al-Shaykh Al-Mufid, Muhamamd ibn Neman (1413AH). Al-Mogneh (one
volume). First edition, Qom, The International Conference on Al-Shaykh Al-
Mufid

e Tabatabai Yazdi, Seyyed Muhamamd Kazem ibn Abdul Azim (1409AH). Al-
Orvat al-Vothga (2 volumes). 2™ edition, Beirut, Al-Alami al-Matbou’at
Institue

e Ameli, Seyyed Javad ibn Muhammad (1419AH). Meftah al-Keramah fi
Sharh Ghavaed Al-Alameh (23 volumes). 1% edition, Qom, Islamic
Publications Center

e -Al-Hilli, Hassan ibn Yousof (1410AH). Ershad al-Adhan Ela Ahkam Al-
Iman. (2 volumes). 1** edition, Qom, Islamic Publications Center

o Al-Hilli, Hassan ibn Yousof (1414AH). Tazkarat al-Fogaha. (17 volumes),
Qom, Al Al-Bayt Institute

e Fazel Lankarani, Muhamamd (1425AH). Jame al-Masael (one volume). 1%
edition, Qom, Amir Qalam Press

e Fakhr-ol Mohagegin, Muhammad ibn Hassan (1387AH). Iza al-Favaed fi
Sharh Moshkelat al-Qavaed (four volumes). 1% edition, Qom, Ismailian
Institute

¢ Qaljayi Muhammad (1408AH). Mo’jam Logah al-Fogaha. (one volume), 2
edition, Beirut, Dar al-Nafaes al-Tabaeh va al-Nashr va al-Tozi’

o Kashef al-Qota, Muhammad Hussein ibn Ali (1359AH). Tahrir al-Majaleh.
(5 volumes). 1% edition, Najaf, Al-Maktabah al-Mortazavieh

e Mousavi Khooyi, Seyyed Abolgasem (Bita). Al-Mostanad fi Sharh al-Orva
al-Vothq (4 volumes).

e Najafi, Sheikh Muhammad Hassan (Bita). Javaher al-Kalam fi Sharh
Shara’e al-Islam (43 volumes). 7" edition, Beirut: Dar-ol Ahya al-Tarath al-
Arabi

e Vejdani Fakhr, Qodrat Allah (1426AH). Al-dJavaher al-Fakhrieh fi Sharh al-
Rowzah al-Bahieh (16 volumes). 2™ edition, Qom, Sama Qalam Press

C) Articles

e Soylem, Sami Ibrahim (2011). Mediation in Islamic economics. Marefat
Monthly, no. 41

¢ Qahremani, Nasrullah (2004). Legal nature of brokerage. Iran Bar
Association Journal, no. 16

¢ Nazemi, Saber. Brokerage in real estate transactions. Iran Bar Association
Monthly, no. 106
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Brokerage in Jurisprudence and Law (27)

¢ Rahimi, Abbas Ali (2000). Insurance Rules and Regulations (1 volume).
Tehran, Presidential Publications

e Sotoodeh Tehrani, Hassan (2011). Trade Law. (4 volumes), 14" edition,
Tehran, Dadgostar Press

e Taheri, Habibullah (1418AH).Civil Code (5 volumes). 2™ edition, Qom,
Islamic Publications Center

e Tabatabi Yazdi, Seyyed Muhammad Kazem ibn Abdul Azim (1415AH).
Questions and Answers. (one volume), 1% edition, Tehran, Islamic
Scientific Books Publications

e Faraji, Hamid (2007). Brokerage in Iranian Law. (One volume), 1% edition,
Tehran, Khorsandi Publications

e Qarouni Tabrizi, Sheikh Hassan (1413AH). “An-nazid fi Sharh Rowzah al-
Shahid” (22 volume), 1** edition, Qom, Davari Press

 Katebi, Husseinqoli (2006). Trade Law. (one volume), 11" edition, Tehran,
Ganj-e Danesh Press

o Katouzian, Naser (1987). General rules of contracts. (5 volumes), 1%
edition, Tehran, Beh Nashr Press

) Katou2|an Naser (2005). Basics of Civil Code, Family Laws. (One volume),
4" edition, Tehran, Mizan Press

B) Arabic

¢ Isfahani Muhammad Taqi (Majlesi Avval) (1406AH) Rowzat al-Motagqin fi
Sharh Man La Yahzar al-Fagih (14 volumes). 2" edition, Qom, Koushanbor
Islamic Cultural Institute

e Al-Atram Abdul Rahman ibn Saleh (1416). Al-Vesatat al-Tojarieh fi
Mo’amelat al-Malieh, (one volume), Riaz, Al-Dorsat and al-Elam Center

¢ Bojnourdi, Seyyed Hassan (1419AH). Al-Qod al-Fighieh (7 volumes), first
edition, Al-Hadi Press

e Bohrani, Hussein ibn Muhammad (Bita). Al-Anvar al-lavmeh fi Sharh
Mafatih Al-Shareh (6 volumes), 1 edition, Qom, Majma al-Bohooth al-
Elmieh

e Hussein Ruhani Qomi, Seyyed Sadeq (Bita). Menhaj Al-Salehin (3
volumes)

e Husseini ShlraZ| Seyyed Sadeq (1425AH). Al-Taligat al Shara al-Islam (2
volumes). 6" edition, Qom, Estghlal Publications

e Husseini Vaseti Zobeydi Hanafi, Seyyed Muhammad Morteza (1414 AH).
Taj al-Arus Men Javaher al-Qamus (20 volumes). 1% edition, Beirut, Dar-ol
Fekr al-Taba va Al-Nashr va Al-Tozi’

e Sabzevari, Seyyed Abdul A’la (1413AH) Mohazab al-Ahkam fi Bayan al-
Halal va Al-Haram (30 volumes). 4™ edition, Qom, Al-Minar Institute

o Saadl Abu Habib (1408AH). Al- Qamus al-Fig Logat va Estalah (1 volume).
2" edition, Damascus, Dar-ol Fekr

e Shahid Awal, Muhammad ibn Jamal al-Din Makki Ameli (1410AH). Al-
Lameh al-Dameshgieh fi Figh Imamiyya. (one volume). 1** edition, Beirut:
Dar-ol Tarath
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(260) Brokerage in Jurisprudence and Law

2006: 263). Hence, if a person is selected to mediate or perform the
preliminary negotiations over commercial transactions, the selected
person (broker) is considered a commercial representative.

It may be claimed that a broker takes actions in propria persona
rather than on behalf of someone else, because the broker’s actions
lack this capacity. Therefore, brokerage is not an example of
representation. In this regard, it should be stated that this claim is
rejected because it is important to know the broker’'s employer and
the person granting the mediation permission for a commercial
transaction to a broker. This permission is granted by virtue of a
brokerage contract, and the broker works for the employer to protect
the employer’s interests. In addition, the profit resulting from the
broker’s actions eventually influences the employer’s assets. Hence,
the broker is a commercial representative and brokerage is deemed
a form of commercial representation (Hajiani, 2007: 270).

References
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volumes). Translated by Ali Islami. 21 edition, Qom, Islamic Publications
Center (affiliated with Society of Seminary Teachers of Qom)

e Imami, Seyyed Hassan (2004). Civil Code (6 volumes). 17" edition,
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e A group of researchers (1426AH). Jurisprudential culture of Ahl al-Bayt’s
religion. (3 volumes), 1** edition. Qom, Islamic Jurisprudence Encyclopedia
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Brokerage in Jurisprudence and Law (25)

carried out through his/her mediation and guidance”. This statement
reveals the similarities between brokerage and a unilaterally
revocable nudum pactum. The obligation to the outcome in these two
institutions also approves this point. Furthermore, jurists believe the
broker’s fee is determined as a unilaterally revocable nudum pactum.

Accordingly, brokerage is a form of a unilaterally revocable
nudum pactum, as a result of which the broker mediates between the
employer and the customer. The employer (i.e. the party demanding
the mediation) assigns the task to the mediator. For instance, the
employer may ask the mediator to find a buyer or seller in return for a
fee or enters into a contract with the mediator to find a customer for a
commodity in exchange for money.

D. The Relationship between Brokerage and Commercial
Representation

The exclusion of brokerage from the notion of agency does not
prevent its description as a commercial form of representation. This
is because the commercial representatives in many cases are not
considered lawyers (e.g. commercial independent agents).

To generalize the notion of commercial representation its
different components must be analyzed. The aforesaid components
of commercial representation must also be compared to brokerage.
On the second element of commercial representation it was stated
that the representative must obtain the permit for activity from a
principal, while the broker obtains the permit by entering into a
contract with an employer. Hence, the fourth component is present in
brokerage.

As regards the third element it was stated that commercial
representation shall be about a commercial action. For instance,
according to indent 3 of Article 2 of the Brokers Act, brokerage is
deemed a commercial action. Therefore, whoever is responsible for
the mediation of a transaction is considered the doer of a commercial
action by the legislator. If this person chooses this act as a job,
he/she is considered a merchant®.

There is agreement on this aspect among the lawyers, who have
even argued that if someone mediates a transaction unprofessionally
only once, his/her act is considered a commercial action (Katebi,
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(24 Brokerage in Jurisprudence and Law

and a unilaterally revocable nudum pactum is a contract (Sabzevari,
1413AH, vol. 18: 202-203). Most lawyers believe a unilaterally
revocable nudum pactum is a contract and they said this contract
shall not be considered a unilateral agreement. However, a
unilaterally revocable nudum pactum is a contract under which free
will is not hindered by the stricture governing exchange contracts,
especially lease agreements (Katouzina, 1997, vol. 2: 149).

A unilaterally revocable nudum pactum is among the legitimate
agreements that can apply to any licit but unbinding action (Shahid
Thani, 1410 AH, vol. 4, 439; Najafi, Bita, vol. 35, p. 191).

A unilaterally revocable nudum pactum is expressed by any word
that shows the accomplishment of a task in return for a certain fee
(Najafi, Bita, vol. 35: 189). Moreover, it may be actualized in any
written form such as a notice in newspapers and other media
(Sabzevari, 1413AH, vol. 18: 201).

A unilaterally revocable nudum pactum can be terminated before
either party takes action, but after the agent takes action it can be
terminated by the agent before the job is finished. In this case, the
agent does not deserve the fee (as it is said). According to some
jurists, the agent can collect the fee in proportion to the degree of
progress, especially when the fee can be divided and the contract is
terminated inevitably. For instance, the agent may build half a wall
under such an agreement and then pass away (Najafi, Bita, vol. 35:
198; Sabzevari, 1413AH, vol. 18, p. 215; and article 565 of the Civil
Code).

In a unilaterally revocable nudum pactum, the fee is paid
provided that the desired outcome is achieved, and fruitless attempts
at the desired outcome are feeless. This is because the agent has an
obligation (in return for the fee) to the outcome and setting the scene
is not enough (Katouzian, Civil Code in the Contemporary Legal
System, p. 402). Hence, the agent is authorized to collect the fee
after accomplishing the task completely. For instance, if he/she finds
the lost being, but it flees or goes missing prior to delivery to the
employer, the agent shall not receive the fee (Najafi, Bita, vol. 35:
197-198; Article 567 of the Civil Code). Considering the definition of
brokerage in Article 335 of the Trade Law and article 348 of this code
“a broker may not ask for the fee unless the transaction is completely
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Brokerage in Jurisprudence and Law (23)

A public hired worker is also someone that accepts the
responsibility for a job. However, there is no condition about his
engagement in the action or if there is such a condition, there is no
time limit (Mohageq Hilli, 1408AH, vol. 2, 143).

A precise analysis of Article 335 of the Trade Law reveals the
similarities between a broker and a public hired worker. In both
contracts, the subject is the provision of a service in exchange for a
predetermined fee. Moreover, as mentioned, the broker's fee is
determined as a rent and is paid to him/her. Therefore, brokerage is
a form of renting.

There is no doubt that a lease agreement is binding. As for
brokerage, most lawyers believe it is allowed similar to a contract of
mandate since the Trade Law suggests it is subject to the mandate
laws.

C. Brokerage and Unilaterally Revocable Nudum Pactum

As regards the nature of brokerage, some introduce it as a form
of a unilaterally revocable nudum pactum (Soylem, 2011: 49),
“‘Ja’aleh”, “Jo’aleh”, and “Je’aleh” refers to a fee paid to an agent in
return for accomplishment of a task (A group of researchers,

1426AH, vol. 3, p. 90).

In jurisprudence, a unilaterally revocable nudum pactum refers to
the act of pledging to pay a certain price for a licit and rational action.
For instance, someone may announce they will pay a certain price if
someone finds a thing they have lost (Shahid Thani, 1413AH, vol. 11,
pp. 149; Bohrani, Bita, vol. 12, pp. 194-195).

In a unilaterally revocable nudum pactum, the person asking
someone to accomplish a task is called the “Ja’el” (employer), the
person accomplishing the task is called the “Amel” (agent), and the
property/fee promised to be paid to the agent is called “Jo’'l” or
“Ja’alieh (Imam Khomeini, 1425AH, vol. 2, p. 513).

There is a lack of consensus on whether a unilaterally revocable
nudum pactum is a contract or a unilateral agreement. Some jurists
believe it is a unilateral agreement because it calls for necessity and
there is no need for acceptance (Shahid Thani, 1413AH, vol. 11, pp.
149-150; Najafi, Bita, vol. 35, p. 189). Some others believe the
accomplishment of the task by the agent is considered acceptance
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(22 Brokerage in Jurisprudence and Law

agency for legal seizure; otherwise, if material seizure was also the
subject of agency, “protection” would be an example of material
serizer (Katouzian, 1997, vol. 3, p. 110). Hence, bailment must also
be a form of agency, while no one considers bailment (which is
agency for protection) a form of agency. It is concluded that agency
can be assigned only for legal actions rather than both legal and
material actions (Taheri, 1418AH, vol. 4, p. 396).

An author has discussed the difference between brokerage and
agency. Accordingly, brokerage and agency are different in nature,
because in brokerage the contract is signed to guide and introduce
the parties to the contract without representing either party. In
agency, on the other hand, a person that can seize appoints
someone (authorized to seize) his/her representative in the scope of
agency. Therefore, a broker does not represent the employer in
executing the contract under a brokerage contract, because
brokerage does not have such implications and a broker is not
authorized to sign the contract unless the employer grants him/her
the permission. In the latter case, the broker is both a mediator and
an agent (Al-Atram, 1416AH, 120). Hence, there is serious doubt
about the agency of a broker that that does the mediation between
two parties and the viewpoint is not reliable. Other certain
fundamentals are required to explain the nature of brokerage.

B. Brokerage and Hiring

Some authors describe brokerage as an act of hiring people
(Soylem, 2011: 49). They define hiring as the ownership of the
benefits or an action in exchange for a fee (Mousavi Khooyi, Bita, vol.
4: 9). They call the employee the “hired worker” and the employer the
“hirer”. The subject of this agreement is a property such as a house
and a shop or an action. The former is known as the rent of
properties and the second is known as the rent of actions or people.
In the case of properties the hirer is called a lessor and in the case of
persons he is called a hired worker.

There are also two types of hired workers: a private hired worker
and a public hired worker.

A private hired worker is someone that rents himself for a certain
period of time, during which he cannot work for someone other than
the employer unless with the employer’s permit.
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Brokerage in Jurisprudence and Law (21)

subsequent actions with legal effects such as taking (seizing)
(Katouzian, 1997, p. 153; Shahbazi, 2006: 68). However, finding the
party to a contract is not a consequence of legal actions, because
there is no relationship and hence no consequence. Moreover, the
negotiation between the broker and the other party does not
influence the formulation of the contract and is solely a material
action.

Some lawyers believe a lawyer's agency under a contract of
mandate is a legal action similar to the enforcement of a contract or a
unilateral agreement, but it is sometimes a material action without the
need for intention, which is a legal and mental deed. Sometimes the
agency is both a legal action and a material action in practice (Imami,
2004, vol. 2, p. 218).

Brokerage could be considered an example of agency, but
jurisprudential and legal books as well as mandate conventions
suggest that the subject of the mandate must be a legal action® such
as the act of selling, renting, marrying, and divorcing that changes
the client’s legal status. Therefore, it cannot be any material action
such as painting, operating, and developing drawings. Nevertheless,
article 656 of the Civil Code primarily implies that the subject of the
mandate can be legal or a material action, but the subsequent
articles more clearly suggest that the subject must be a legal action
that is taken deliberate and has legal effects. For example, in Article
662 of the Civil Code it is stated:

“‘Agency must be granted when the client can take an action
himself, and the agent/lawyer must have the capacity for the job.”

The capacity condition applies to legal actions rather than
material actions. Imamiyya jurists have not explicitly addressed the
assignment of agency for legal actions, but their definition of agency
(i.e. assigning someone one’s agency) suggests that you can assign
someone as your agent when the action has effects on the client and
results in legal occupation. This point is more clarified considering
the definitions of agency and bailment, because some jurists (Shahid
Thani, 1413AH, vol. 3, pp. 303-332; Ameli, 1419AH, vol. 7, p. 523)
believe the assignment of an agent for seizure is not the same as the
assignment of an agent for protection (which is bailment). Hence, the
assignment of agency for protection does not influence the notion of
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(20) Brokerage in Jurisprudence and Law

the sale. They suggest that the broker is only ordered to carry
out the mediation by the seller by finding a customer in line with
the seller’s interests (Fazel Lankarani, 1425AH, p. 247, Isfahani,
1406AH, vol. 7, p. 96; Qala’ji, 1408AH, vol. 1, p. 461).

4- Some jurists introduce the broker as the representative and
proxy in a sale and purchase transaction. They discuss the
broker’'s agency in some transactions (Imam Khomeini, Al-
Orvah al-Vothga Ma Ta’aliq, p. 867). Muhammad Hasan al-
Najafi and some jurists also believe the broker is the agent of
his/her employer and functions as the employer’s lawyer (Najafi,
Bita, vol. 27, p. 369; Tabatabai Yazdi, 1414AH, vol. 1, 270;
Qaravi Nayini, 1413AH, vol. 2, p. 32). Some others also believe
that the broker does not guarantee the transaction if he/she
does not neglect because the broker is an agent and delivers
similar functions (Kashef al-Qata, 1359AH, vol. 1, p. 22).

5- According to some jurists, a broker is like a hired worker. Most
jurists refer to the act of hiring a broker and believe the
authority to hire a broker is the same hiring a servant
(Tabatabai Yazdi, 1409AH, vol. 2, p. 650).

Nature of Brokerage
A. Brokerage and Agency

The contract of mandate is an example of representing. In fact, a
contract of mandate results in the assignment of agency and
representation. The last part of Article 335 of the Trade Law states:
“Brokerage contracts are basically subject to the agency and
mandate laws. There is, however, disagreement among the lawyers
on the nature of brokerage and whether it is an example of agency or
is different from agency. Some lawyers introduce a broker a
representative in charge of bringing the parties closer or finding a
party to the employer’s contract (Eskini, 2004, vol. 1, p. 76).

Another lawyer believes a broker is not an agent, but he is held
responsible for bringing the parties to a contract together and
adjusting their interests (Kheradmandi, 2003: 235-236). Seemingly,
finding the party to a transaction and bringing the parties closer take
place before the genesis of a legal action. However, according to
some lawyers, agency refers to the act of taking legal actions or
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Brokerage in Jurisprudence and Law (19)

If there is a disagreement on the broker’s negligence between
the owner and the broker and there is no evidence, the broker
swears he did not neglect and his promise is prioritized: “ s
ey ae Yo Jo8 Jealla 450y o Jayyaill 8L (Fazel Meghdad,
1404AH, vol., 2, p. 162; Shahid Awal, Muhammad ibn Jamal
al-Din Maki Ameli, 1417AH, vol. 3, p. 124).

If someone presents a commodity to the broker but does not
order him to sell it, and if the broker sells the commodity, the
exchange is considered valid (similar to other contracts).
However, the owner cannot cancel the transaction or sign the
contract. There is no explicit remark on whether the commodity
is sold in cash or sold on trust. “ (JYall) slesewdl ) Lyl ads 13)
dnp o el (L cAdid (5 ) sliaa) (o JLATL OIS Aeld a0 el a5 lelia
5 el e oLs o) ¢ LAl Aaludl Calia (1S i oL A 5 TamY 4l Sy ol
slaasl (L )" (Sheikh Tousi, 1400AH, p. 406; Al-Hilli, 1420AH,
vol. 1, p. 197).

Jurisprudential interpretations of Brokerage

The jurists’ interpretations of brokerage and brokers can be
classified into the following categories.

1-

2-

3-

Some jurists have described brokerage as bargain hunting.
They believe the bargain hunter mediates between a seller
and a customer in a transaction. This person, who introduces
the commodity to the customer and the price to the seller, is
called a broker (Husseini Ruhani Qomi, Bita, vol. 1, p. 446;
Husseini Vaseti Zobeydi Hanafi, 1414AH, vol. 6, p. 546).

Some jurists believe there is a difference between brokerage
and bargain hunting. They, therefore, introduce the bargain
hunter as “zxll s 5", who facilitates and handles the transaction
on behalf of the seller and customer by guiding them in the
course of the transaction (Vejdani Fakhr, 1426AH, vol. 9, p.
117; Isfahani, 1406AH, vol. 7, p. 96; Saadi, 1408AH, p. 183).
The broker has no role in the process of drafting the contract,
but he finds a seller for a customer and a customer for a seller.
He also sets the scene for the transaction involving the buyer
and seller (Husseini Ruhani Qomi, 1412AH, vol. 18, p. 296).

Some jurists believe the broker is the proclaimer in an auction
and argue that the broker is only a mediator and a middleman in

|
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(18) Brokerage in Jurisprudence and Law

benefit more and dominate the customer or makes the customer
benefit more and dominate the seller. There is also no middle ground
where the customer is neither dominant nor dominated, because in
each transaction either party wants to be dominant and thus
protecting the interests of one party is contradictory to the other’s
party. Hence, since the parties’ interests cannot be protected
simultaneously, it is not right to charge both parties. As a result, the
person benefiting from the transaction (i.e. the dominant party) is
held responsible for the broker’s fee.

However, if the parties reach an agreement on the commodity
and the price before referring to the broker, and they only want the
broker to handle the contract, the broker shall collect only one fee
paid jointly by the parties. It does not matter whether they asked the
broker simultaneously or one joins the other while it was possible to
hold the first employer pay the fee (as described) (Shahid Thani,
1413AH, vol. 3, p. 470; Najafi, Bita, vol. 25, p. 90).

Jurisprudential Decrees on Brokers

1- Brokerage is legitimate and collection of a fee by the broker is
allowed and approved, because there are many sayings about
the approval of the broker's fee. “ «zlu Jue 43y «¥Wall 5 aly Y
iabiadl Jlae V) (a0 paS aie (yasal) 21 Slad i zUisy L (AI-Hilli,
1412AH, vol. 15, p. 443; Sheikh Sadouq, 1413AH, vol. 3, p.
588; Sheikh Tousi, 1407AH, vol. 7, p. 156).

2- The broker is not deprived of his fee by the cancellation of the
transaction or contract, because the broker is rightful to collect
the fee prior to termination. “G3asivyl Gl (JHEL S 3l liuay”
(Al-Hilli, 1408AH, vol. 2, p. 62; Shahid Awal, Muhammad ibn
Jamal al-Din Maki Ameli, 1410AH, p. 123; Hamoo, 1417AH,
vol. 3, p. 244).

3- The broker is not held responsible for guaranteeing the
transaction if no act of negligence takes place, because the
broker is a trustee, and the trustee is not a guarantor
according to the related rules unless the broker neglects or
violates the agreement (Al-Hilli, 1410AH, vo. 1, p. 348; Hamoo,
1411, p. 103; Bojnordi, 1401, vol.,, 1, p. 187). The same
applies if a commodity kept by the broker is lost without the
broker’s negligence (Fakhr-ol Mohaqeqi, 1387AH, vol.1, 507).
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Brokerage in Jurisprudence and Law (17)

the actions that call for a fee by nature. Besides, the broker mediates
the transaction to collect the fee and thus the employer is held
responsible for the fee: “ 4l glis au Gl o sl G o el oo e IVl 3 G
wuafbejjbundﬁ)ﬁm:\uiuu! a)aiu‘\}sd)m‘écy )AY\CSLJ\L;cﬁ)Jd
Loa Janll 138 (Y elgile Ja sl ol 0 5 5 aY) B Wl 5 < a1 (5 i) e 4 jald anpy
3 a6 el o Baid b el acuss coali Taadl QYA g salall 85 yal adde Baiy”
(Shahid Thani, 1413AH, vol. 3, p. 469; Najafi, Bita, vol. 25, p. 89).

Concerning the broker’s fee some jurists assert that the customer
bears the responsibility for the broker’s fee, while the proclaimer’s fee
shall be paid by the seller: “alll Ao saliall 3 jal 5 glad) Je YAl 3 sl (Al-
Shaykh Al-Mufid, 1413 AH, p. 615; Tousi, 1408AH, p. 261).

If the broker facilitates the purchase or sale of a commodity
without intending to collect a fee, the person that would have been in
charge of the fee if he had recruited the broker is not held
responsible for the broker’s fee even if the broker’s action calls for it.
This is because the broker does not deserve a fee in return for the
mediation. To wit, the broker did not do the mediation to earn a fee
and does not take any action with the owner’s approval, because the
owner is cleared from the obligation to pay the fee to the broker
Ol ol s el s8N Al e e al ale Gatin ol ol palll ey JYall g 5 )
dua¥! 5 Dlae Jary al 3 3lal) aey 5 & 5l OISl (i al drdlly 48 (Jadll 5 65800 5wl
o Baniul e 4l 3¢) 1" (Shahid Thani, 1413AH, vol. 3, p. 469; Najafi,
Bita, vol. 25, p. 89).

If the broker sells a vendor’'s commodity and buys a commodity for
another person, he is eligible for receiving the fee. He shall collect one
fee from the seller for mediating the sales and one fee from the
customer for mediating the purchase, because he has done two
actions that are not contradictory. However, if the broker mediates a
transaction for the parties he shall receive one fee because the broker
cannot take two actions simultaneously for one commodity. In other
words, the broker cannot buy and sell a commodity concurrently so
that he can receive a fee from the seller for selling the product and a
fee from the customer for buying the product! Rather, he has taken
only one action and thus he deserves only one fee.

Another reason is that selling always revolves around bargaining
and dominance, and thus a person cannot dominate and be
dominated at the same time. The broker either makes the seller
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(16) Brokerage in Jurisprudence and Law

However, this definition actually pictures the broker as a bargain
hunter, because the broker mediates as a middleman in the sales or
purchase of a commodity regardless of the customer’s interests. A
bargain hunter, on the other hand, mediates the transaction, finds a
customer for the seller (vendor), and finds a seller for a customer.
The bargain hunter can deliver all these functions only if he values
the interests of both parties (Najafi, Bita, vol. 25, p. 89). In this case,
there is a difference between a bargain hunter and a broker. The
results from this discussion are clarified in the discussion of the
broker’s fee.

Broker’s Fee in Jurisprudence

The broker’s fee is the wage he/she receives in return for doing
an act of brokerage: “ o bl Vs Janty Ladd i le s JYall 5 a0 (e 3l all
o= Y1 (Vejdani Fakhr, 1426AH, vol. 7, 159). The brokerage fee is
determined under a lease or unilaterally revocable nudum pactum
and is paid to the broker. However, if this price is not set, the broker
is authorized to charge the rental value (A group of researchers,
1426AH, vol. 3, p. 648). The broker's employer bears the
responsibility for the broker’s fee. If the buyer and seller are both the
employers of the broker, the seller is in charge of paying the fee. If
both parties recruit the broker simultaneously and they intend to
make the broker accept the responsibility for a contract, both are in
charge of the broker’s fee.

If the parties do not recruit the broker concurrently, one party
accepts the broker's role subsequently and both parties ask the
broker to mediate a contract, both are responsible for the broker’s
fee: * inll ik A58 il S 5 Lyl (8 Gonsli o sl 15 00 el (e V5 50l
Aalla e Laadl je IS 5 @aD 61 13S 5 (Leal=dy” (Shahid Avval, 1417AH, vol. 3, p.
21; Najafi, Bita, vol. 25, p. 91). Hence, if someone orders the broker
to sell a commodity and the broker sells the commodity without
intending to receive a fee, the seller is responsible for the broker’s
fee because the seller commanded him to sell the commodity.
Moreover, if someone commands the broker to purchase a
commodity but the owner of the commodity does not order the broker
to sell the commodity, the customer is held responsible for the
broker’s fee as the broker recruited him.”

After handling the transaction, the broker deserves the fee even if
the fee has not been discussed, because the broker’s action is among

RN

No. 53 oY : adadl

Part: 2 ISSN 1997-6208 Print ¥l

The Islamic University College Journal el e M s Ul
ISSN 2664 - 4355 Online




Brokerage in Jurisprudence and Law (15)

However, some jurists believe there is a difference between
brokers and bargain hunters and some of them believe brokers are
completely different from bargain hunters.

These jurists argue that a bargain hunter mediates between the
parties and introduces the seller and buyer to each other to mediate
their transaction: “ad) larsy cCpmdliiall (o pany (e85 1 be” (Husseini
Ruhani Qomi, Bita, vol. 1, p. 466). To wit, a bargain hunter is a
broker defined by law. A broker is also someone that takes people’s
commodities to sell them and receive his/her fee: “ 21 (=3l sa (Y
o2l aed 4xan 5 agelia Ll (e 3317 (Husseini Shirazi, 1425AH, vol. 1, p.
308). Moreover, “a gl £l (e gliall 334 o0 : VA (Isfahani, Muhammad
Taqi, Majlesi Awal, 1406AH, vol. 7, p. 96).

A broker is in charge of handling the transaction at the seller’s
command. He/she is responsible for finding a customer for the
seller's commodity: “cs_idall 4l ulay G deliad) alia as G40 2T (Fazel
Lankarani, 1425AH, p. 247). To this end, the broker holds an auction
and sells the seller's commodities. A bargain hunter, on the other
hand, is an advisor to whom the buyer and seller refer to facilitate the
transaction. Some jurists also refer to the broker as the proclaimer of
the auction, who announces the sale loudly: “ (e 3Ll 43 gua 8 3 (5271
dclall” (Qala’chi, 1408AH, p. 461).

In many well-known jurisprudential references, a broker is also
described the same in the discussions of trade. For instance, in the
discussion of the decree on avoiding an increase in the price (on the
customer’s part) when the auction is being proclaimed by the broker,
this function of the broker is of concern. In other words, when the
broker puts the seller's commodity up for auction and is shouting “ Ja
L =", the customer shall not increase the price. Rather, the
customer is recommended to wait until the broker is done
proclaiming. Afterwards, if the customer intends to purchase the
commodity, he/she can increase the price assertively and loudly so
that everyone can hear him/her (Qarouni Tabrizi, 1413 AH, vol. 10, p.
413).

According to this definition, the broker is someone that is
assigned the task of finding customers by the seller. In other words,
he is only a mediator that makes the sale possible in line with the
seller’s interests.
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(14) Brokerage in Jurisprudence and Law

on the similarities in jurisprudential notions to clarify the ambiguities
about the nature and rules of brokerage and eliminate the need for
referring to foreign laws and regulations for explaining this position.

However, the definition of brokerage in the legal system is not
provided in Islamic laws and jurisprudence. Jurists have mainly
referred to brokers as mediators, but based on their remarks
brokerage can be described by other terms to analyze the related
rules and decrees accurately.

Jurists’ Definition of Brokerage and Brokers

Numerous definitions of brokerage and brokers have been
provided in jurisprudential textbooks and references. These
definitions are highly similar to the definitions provided in the legal
discussions section. Nevertheless, it is necessary to present these
definitions in this section for a more precise analysis of the notion of
brokerage.

In jurisprudence, brokerage is the act of mediating the purchase
and sales of commodities “ dxie¥! aad JYall 5 ddal gl 3LAT 2 AIVA (a5l
Wi 5-as”  (Vejdani Fakhr, 1426AH, vol. 9, p. 117; a group of
researchers, 1426AH, vol. 3, p. 647).

Similar to law, a broker is considered a mediator that facilitates
the exchange between a buyer and a customer in jurisprudence:
sl Jagl (5 idiall 5 bl (o v gl 1 5 YA (Saadi, 1408 AH, p. 183;
Isfahani, 1406AH, vol. 7, p. 96). The broker in fact manages the
parties to transactions: “dlaeall o (5 idiall g adlall Yoy o3l 1YL
(Vejfani Fakhr, 1426AH, vol. 7, p. 385). He/she also carries out
research on the buyer and seller and paves the way for the
transaction: “ialacll Cledie dgS 5 5 jidall 5 Al e anill o L Aol ) 5 JYAI”
(Husseini Ruhani Qomi, 1412AH, vol. 18, p. 296). In jurisprudence,
brokerage is also described as the act of bargain hunting and the
broker is called a “bargain hunter”.

Some jurists believe a bargain hunter is a broker: A bargain hunter
is someone that mediates a transaction between a buyer and a seller.
He is called a broker by people because he introduces the commodity
to the customer and the purchase price to the seller: “ ¢ Jaw giall ; buwam
9 ) Ao (o kil Yy Adld YAl () dany s 98 5 anl) sliaa (g idiall 5 adlal)
LY Ao adldl 'J&F (Huseini Zobeydi, 1414AH, vol. 6, p. 546).
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Brokerage in Jurisprudence and Law (13)

In addition, article 9 of the Commercial Brokers Code states, a
transaction must be carried out by drafting three copies of a written
contract that are signed by the parties and the broker. Two copies
are provided to the parties and one copy is kept by the broker (as
asserted in indent 4 of Article 15 of the Real Estate Brokers Code).

8- The broker is obliged to make sure the transaction does not
violate the rules and is not a prohibited transaction. The broker
cannot mediate such transactions assuming that he/she is not
responsible for the qualities of the commodity being
exchanged. This point has not been raised explicitly in the
Brokers Act, because it is contingent upon general rules and
regulations. Besides, people who take part in prohibited
transactions or facilitate such transactions, are deemed
partners in crime that can be prosecuted by criminal law.
However, the following articles have been included in the
Trade Law and the Commercial Brokers Code (Sotoodeh
Tehrani, 2011, vol. 4, pp. 48-51).

Article 353 of the Trade Law:
“Brokerage of prohibited transactions is feeless.”
Article 13 of the Commercial Brokers Code states:

“Brokers are obliged to adhere to the state tariffs when prices are
set by the state for the commodities of concern.”

Article 12 of the Commercial Brokers Code:

“Brokers shall not mediate the export of consumer goods that are
considered to be non-exportable by law.”

Brokerage in Jurisprudence

As mentioned, brokerage has been discussed as a legal
institution in the Iranian law, and chapter six of the Trade Law also
presents the brokerage rules and regulations. However, the articles
in the Trade Law that do not address all of the issues that might be
raised in the relationships between brokers and the parties to
transactions.

Since jurisprudence is a source of law and conformity of the laws
to the Islamic jurisprudence and laws is a must by virtue of principle 4
of the Constitution, the broker’s position must be determined based
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(12) Brokerage in Jurisprudence and Law

“If the parties to a transaction or one of them carry out the
transaction by trusting the broker, the broker is held responsible.”

6- The broker does not basically benefit from the transaction and
is not considered a party to the transaction. However, since
the Trade Law does not prevent the broker’s involvement, the
broker sometimes is involved in other dimensions of a
transaction and keeps the commodity that is being exchanged.
In this case, the broker loses his brokerage role and cannot
judge the case impartially. If the other party is informed of this
action, that party carries out the transaction more carefully.

Hence, according to Article 346 of the Trade Law:

“If the broker benefits from the transaction itself, he must inform
of the other party; otherwise, he is held responsible for the damage
and will be sentenced to 500 to 3000IRR in fines.”

7- Since the broker is considered a merchant, he/she shall have
a legal book as mentioned in Article 6 of the Trade Law.
Moreover, since the broker mediates a transaction, he/she is
legally obliged to keep other books to be able to refer to them
in the case of disagreements between the parties.

By virtue of Article 13 of the Brokers Act of 1939, articles 335 and
356 of the Trade Law were formulated after the release of the codes
for fees and books. According to these codes (article 8 of the Brokers
Act and article 15 of the Real Estate Brokers Code), the broker is
obliged to allocate a book to the brokerage operations in addition to
the books identified in Article 6 of the Trade Law? and record the
operations in the following order.

a. Full name of the client, their ID number and the issuance place
b. Transaction type

c. Transaction subject (with the specifications and conditions of
the transaction)

d. Duration of the transaction to be carried out by the broker
e. Broker’s fee

Note: If the transaction is not carried out duly, the broker must
record the case in the related column of the book with dates.
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Brokerage in Jurisprudence and Law (11)

“The broker is not responsible for the value or quality of the
commodity being exchanged unless his/her negligence is proved.”

2- The broker is mainly in charge of introducing the parties.
Hence, the broker must acknowledge and guarantee the
identities of the parties to the transaction.

Article 342 of the Trade Law states:

“When a transaction is mediated by a broker, who enables the
parties to sign the documents of that transaction, if the signatures
belong to the parties carrying out the transaction with his/her aid, the
broker guarantees the validity of the signatures on the aforesaid
documents.”

3- The broker must be impartial and if he/she carries out the
brokerage only for one party or if one party has granted him
special powers and authorities, the other party must be
informed of these powers.

According to Article 338 of the Trade Law:

“The broker may not collect a payment or a debt or fulfill their
obligations unless he/she has a rental agreement.”

Article 341 of the Trade Law also states:

“A broker can act as the broker of several employers in one field
or different fields, but the employers must be informed of these
arrangements and the other actions that may change their opinions.”

4- The broker is a trustee of the parties and in the case of any
disagreement over the terms and conditions of the transaction
between the parties, the broker shall explain the conditions
impartially.

Hence, article 340 of the Trade Law states:

“If a product is sold based on a prototype, the broker shall keep
the prototype by the end of the transaction, unless the parties free
him/her of this obligation.”

5- If the parties do not know each other, they may ask the broker
to guarantee the other party’s obligations and duties.

Therefore, Article 345 of the Trade Law asserts:
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(10) Brokerage in Jurisprudence and Law

mediating that transaction is not considered an act of brokerage.
Some lawyers also believe brokerage is only limited to the exchange
of movable properties and commodities (Katebi, 2006: 9).

D. Brokerage Contract

To allow for the manifestations of brokerage a contract needs to
be signed between the broker and the employer. As regards the
nature of this contract (i.e. being reciprocal), there is no explicit
information in the law and lawyers’ writings. However, Article 335
implies the necessity of the reciprocity of such contracts. Although it
is conventionally possible to imagine a charge-free brokerage
contract, the commercial aspect of brokerage is only contingent upon
the reciprocity of the contract.

The broker may practice brokerage without a contract and only
with the employer's permission. However, the broker title must
originate from a contract as described in the Trade Law as a
commercial action. Therefore, only a broker that works under a
contract is called a merchant.

Broker’s Duties and Obligations

A broker is held responsible for the following duties according to
the Trade Law.

1- Article 337 of the Trade Law

“A broker must inform the parties of the details of the transaction
with good intentions and utmost sincerity even if he/she is working as
a broker only on behalf of one of the parties. The broker is also
responsible for his/her cheatings and failures to either party.”

As seen, a broker is responsible for explaining the details of the
transaction. After describing the details honestly and sincerely to the
parties and introducing them to each other, he/she has no
responsibility for the quality of the product or the parties’ reputation.”

Article 343 of the Trade Law asserts:

‘A broker is not responsible for the reputation of his/her
employer(s) or for carrying out the transactions he/she mediates.”

Article 344 adds:
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Brokerage in Jurisprudence and Law 9

and transaction possible (Eskini, 2004: 75). As mentioned, any form
of brokerage is deemed a commercial action and the broker is
considered to be a merchant.

Hence, the general rules of the Trade Law such as having an
office, enforcement of bankruptcy rules and regulations, and other
rules on brokerage (such as the Brokers Act of 1939) apply to the
broker.

B. Employer

The employer is someone that commands the broker to take
actions. The broker finds a party to the employer’s transaction,
mediates a transaction, and facilitates a transaction if the employer
orders him to do so and pays him in return. In other words, in all
manifestations of brokerage there is a person that orders the broker
to find a party or do the mediation.

The employer is not necessarily a merchant and the transaction
does not necessarily have to be a commercial transaction; rather, a
broker can also be involved in civil actions. An example is the broker
involved in real estate transactions discussed in the Real Estate
Transactions Code of 1940.

C. The Subject of Brokerage

As asserted in Article 335 of the Trade Law, brokerage is only
about mediating transactions. In fact, this element is the distinction
between brokerage and other legal institutions such as commission
agency, agency, and commercial deputy.

Therefore, if someone has the authority to draft a contract as a
broker or under a brokerage contract, he/she will also function as the
agency of another person besides being a broker, because having
the authority to take a legal action as an agent is not part of the
brokerage functions.

Brokerage reflects the scope of authorities of the broker, who is
allowed to work only within this scope'. Moreover, brokerage must
have a legitimate subject. According to Article 335 of the Trade Law,
the brokerage of prohibited transactions is feeless, and thus these
transactions are not under the umbrella of “brokerage”. This is
because mediation in transactions is the consideration and the
brokerage fee is the reciprocity. When the brokerage is feeless,
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©) Brokerage in Jurisprudence and Law

on the position of brokerage was stressed for preventing abuse of
this position.

According to the Brokers Act of February 26, 1939, there are
requirements for engaging in brokerage and working this job is
considered to be contingent upon a license.

Despite these rules, some unlicensed people still serve as
brokers continuously or occasionally. The Iranian courts also do not
have a strict approach to this violation. Besides, often when a person
claims to be a broker with no license, a decree is issued in his/her
favor to be able to be paid for this job (Sotoodeh, Tehrani, 2011, vol.
4, p. 46).

Elements of Brokerage
A. Broker (Auctioneer)
Article 335 of the Trade Law defines brokers as follows.

“A broker is someone that serves as a mediator in a transaction
or finds the party to a transaction in return for money.”

Some lawyers define brokers as follows: “A broker is a person
that introduces the parties to a transaction, explains the conditions
and effects of the transaction to the parties, tries to make a
transaction possible by adjusting the parties’ interests, and
sometimes also takes part in formulating the contract (Sotoodeh
Tehrani, 2011, vol. 4, p. 50).

In another definition it is said: “A broker or middleman is
someone that does mediation in a transaction in return for money. In
other words, he/she finds a customer/buyer for a product that
belongs to someone else and receives money in return (Rasayinia,
2002: 53). In other words, a broker is a mediator that facilitates and
accelerates a transaction (Rashedi Ashrafi, 2005: 105).

According to these definitions, a broker is in charge of facilitating
a transaction by finding the party to a transaction and mediating it in
exchange for money.

Basically, the broker does not carry out a transaction in his own
name or on his own behalf or in the name of another person. The
broker changes the stands of the parties by introducing the product
and the parties. He advises them and attempts to make the contact

~
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1. Literal Definition of Brokerage

The word “brokerage” is the “Mobaleghe” version of the gerund
“‘Dalal”’, which means “someone who gives many reasons” (Rashedi
Ashrafi, 2005: 105). The word “Dalali” also is a derivative of the word
“Delalat”, which means guidance and the link between two things
(Katebi, 2006: 261).

2. The Term Brokerage

Brokerage refers to the mediation between people in exchange
for money (Jafari Langeroudi, 2002, vol. 3: 14). It refers to the
mediation between a seller and a buyer (Katebi, 2006: 261). A broker
or mediator is someone who tries to convince the parties to engage
in a transaction by providing reasons (Rashedi Ashrafi, 2005: 105).
Brokerage is a form of service commercial action, which is about
mediating and finding the parties to a transaction. To wit, a broker is
only a mediator in a transaction and finds the party to a transaction
for his/her employer (Faraji, 2007: 53). This is because the means of
disseminating and advertising were not available in the past and thus
brokerage was significantly important. Therefore, in some countries,
brokerage was an official state position (Sotoodeh Tehrani, 2011, vol.
4, 45).

By virtue of indent 3 of Article 2 of the Iranian Trade Law any
form of brokerage is considered a commercial action. It is noteworthy
that taking any form of brokerage action is considered a primary
business transaction, and this action is considered an act of
brokerage even if it is done once. In other words, if someone
mediates a transaction even only once, his/her action is considered
an act of brokerage and a commercial transaction. However, this
person is not considered a merchant, because continuity is requisite
for brokerage as a commercial action, and thus brokerage is
considered a business position whether it is mediating reported or
non-reported transactions (Faraji, 2007: 53).

In Iran, brokerage is a freelance job and there are articles on
brokerage in the Trade Law. However, a requirement has been
identified in this law for taking the brokerage position. With the
changes and developments of commerce, the need for a specific law

No. 53 oY : adadl

Part: 2 ISSN 1997-6208 Print Y esadl
ISSN 2664 - 4355 Online i

[The Islamic University College Journal aaloed) e Ml ksl e J




(6)

Brokerage in Jurisprudence and Law

Abstract:-

With the industrial and
technologic developments, business
and economic relationships have
evolved and changed considerably.
Despite these changes, it is impossible
and even irrational to rule out some
conventional business institutions.

As a result of the diversity of
products as well as the new needs of
societies, people who know the
consumers’ needs provide them with
the products they need from the point
of production and distribution of
products to the delivery of the products
to the consumers. In addition, these
people  facilitate  exchanges by
mediating between the buyers and the
sellers. Brokerage is one of these
institutions, because it has not been
omitted from the cycle of trade, and
these evolutions have set the scene for
the evolution of this activity which has
adapted to the contemporary needs.

Brokers and middlemen play a
major role in the execution of contracts
and fulfillment of business exchanges.
Hence, brokerage has existed for a long
time, but it does not have a long history
in the Iranian law.

In the Iranian law, brokerage is an
independent commercial action with an
independent legal nature. However, the
Iranian legislator believes brokerage is
subject to the mandate laws. In other
words, its independent being has been
overlooked and it is considered a form
of agency, because by virtue of Article
656 of the Civil Code, the effect of the
power of attorney is the power of
proxy.

Keywords: brokerage , power of
attorney , business agency, Definition
of Brokerage.
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